ISSUES

1.  Was Complainant's discharge motivated in any part by
conduct protected under the Act?

2.  If so, did Respondent establish that he would have
discharged Complainant for unprotected activities alone?

f

3.   If Complainant's discharge was in violation of the Act,
what relief is he entitled to?

CONCLUSIONS OF LAW

To establish a prima facie case of discrimination under the
Act, Complainant must show that he was engaged in activity
protected by the Act, and that his discharge was motivated in
any part by the protected activity.  Secretary/Pasula v.
Consolidation Coal Company, 2 FMSHRC 2786 {1980}, rev'd on other
grounds sub nom.  Consolidation Coal Company v. Marshall, 663
F.2d 12ir~T3rd Cir. 1981); Secretary/Roblnette v. United Castle
Coal Co. , 3 PMSHRC 803 (1981); Secretary/Bush v. Union Carbide
Corporation, 5 FMSHRC 993 (1983]"^

PROTECTED ACTIVITY

Complainant's call to MSHA asking about hard toe shoe
requirements was activity protected under the Act.  Respondent
was clearly unhappy about the call and in effect directed
Complainant not to make such calls thereafter.  Assisting a
fellow worker in making a complaint to MSHA is protected
activity, but there is no evidence that Respondent was aware of
Complainant's efforts on behalf of Willie Galloway.

Complaints to management about other employees "riding the
clock" could be protected insofar as they allege that this
practice jeopardized the safety of Complainant or the other
workers.  Although the evidence does not directly show that the
complaints were related to safety, I can infer that they were,
and conclude that they constituted protected activity.  The
testimony concerning drinking and horseplay on the job does not
show that any complaints or work refusal grew out of these
activities.  Therefore, activity protected under the Act was not
shown in connection therewith.  Complainant's allegations that
he was disciplined for taking time off following his non work
connected hand injury, and that Respondent threatened to fire
him, do not allege activity protected under the Act.  No conten-
tion that this discipline or threat were related to work safety
was made by Complainant.

413andum to Cooper to deliver to Complainant.
